SUPREME COURT OF GEORGIA

Atlanta November 2, 2016

The Honorable Supreme Court met pursuant to adjournment.
The following order was passed:

The Court having considered the 2016-1 Motion to Amend the Rules and
Regulations for the Organization and Government of the State Bar of Georgia, it is
ordered that Part | — Creation and Organization, Chapter 2, Rule 1-203 (Practice
By Active Members; Nonresidents); and Part IV — Georgia Rules of Professional
Conduct, Chapter 1, Rule 4-102 (Disciplinary Action; Levels of Discipline;
Georgia Rules of Professional Conduct), Rule 1.7 — Conflict of Interest: General
Rule; Rule 4.4 (Respect for Rights of Third Persons), and Rule 5.3
(Responsibilities Regarding Nonlawyer Assistants); be amended effective
November 2, 2016 to read as follows:

PART I
CREATION AND ORGANIZATION

CHAPTER 2
MEMBERSHIP

Rule 1-203 Practice By Active Members; Nonresidents

No person shall practice law in this state unless such person is an
active member of the State Bar of Georgia in good standing, except as
provided below:

(@) A person who is not a member of the State Bar of Georgia, but
who is licensed to practice in a state or states other than
Georgia, and is in good standing in all states in which such
person is licensed, may be permitted to appear in the courts of
this state in isolated cases in the discretion of the judge of such
court; or



(b) A person who is not a member of the State Bar of Georgia, but
who is licensed to practice in a state or states other than
Georgia, and is in good standing in all states in which such
person is licensed, may be permitted to appear in the courts of
this state if such person:

(1) is enrolled in a full time graduate degree program at an
accredited law school in this state; and

(2) is under the supervision of a resident attorney; and

(3) limits his or her practice to the appearance in the courts
of this state to the extent necessary to carry out the
responsibilities of such graduate degree program.

(c) A person who is admitted to the State Bar of Georgia as a
foreign law consultant pursuant to Part E of the Rules Governing Admission
to the Practice of Law as adopted by the Supreme Court of Georgia,
www.gasupreme.us, may render legal services in the state of Georgia solely
with respect to the laws of the foreign country (i.e., a country other than the
United States of America, its possessions and territories) where such person
Is admitted to practice, to the extent provided by and in strict compliance
with the provisions of Part D of the Rules Governing Admission to the
Practice of Law, but shall not otherwise render legal services in this state.

(d) Persons who are authorized to practice law in this state are
hereby authorized to practice law as sole proprietorships or as partners,
shareholders, or members of:

(1) partnerships under OCGA § 14-8-1 et seq.; or

(2) limited liability partnerships under OCGA § 14-8-1 et
seq.; or

(3) professional corporations under OCGA § 14-7-1 et seq.;
or



(4) professional associations under OCGA § 14-10-1 et seq.;
or

(5 limited liability companies under OCGA § 14-11-100 et
seq.

(e) A person who is not a member of the State Bar of Georgia, but
who is allowed to practice law in Georgia on a limited basis pursuant to
Supreme Court of Georgia Rules Part XV, Rules 91-95, Student Practice
Rule.

(F) A person who is not a member of the State Bar of Georgia, but
who is allowed to practice law in Georgia on a limited  basis pursuant to
Supreme Court of Georgia Rules Part XVI, Rules 97-103, Law School
Graduates, may provide legal services in this state to the extent allowed by
said Rules.

(g) A person who is not a member of the State Bar of Georgia, but
who is allowed to practice law in Georgia on a limited  basis pursuant to
Supreme Court of Georgia Rules Part XX, Rules 114-120, Extended Public
Service Program, may provide legal services in this state to the extent
allowed by said Rules.

(h) A person who is not a member of the State Bar of Georgia, but
who is allowed to practice law in Georgia on a limited basis pursuant to
Supreme Court of Georgia Rules Part XXI, Rule 121, Provision of Legal
Services Following Determination of Major Disaster.

PART IV
GEORGIA RULES OF PROFESSIONAL CONDUCT

CHAPTER 1
GEORGIA RULES OF PROFESSIONAL CONDUCT AND
ENFORCEMENT THEREOF

Rule 4-102 Disciplinary Action; Levels of Discipline; Georgia Rules of
Professional Conduct



Rule 1.7 CONFLICT OF INTEREST: GENERAL RULE

(@ A lawyer shall not represent or continue to represent a
client if there is a significant risk that the lawyer's own interests or the
lawyer's duties to another client, a former client, or a third person will
materially and adversely affect the representation of the client, except
as permitted in (b).

(b) If client informed consent is permissible a lawyer may
represent a client notwithstanding a significant risk of material and
adverse effect if each affected client or former client gives informed
consent, confirmed in writing, to the representation after:

(1) consultation with the lawyer, pursuant to Rule 1.0

(c);

(2) having received in writing reasonable and
adequate information about the material risks of and reasonable
available alternatives to the representation; and

(3) having been given the opportunity to consult with
independent counsel.

(¢) Client informed consent is not permissible if the
representation:

(1) is prohibited by law or these Rules;

(2) includes the assertion of a claim by one client
against another client represented by the lawyer in the same or
substantially related proceeding; or

(3) involves circumstances rendering it reasonably
unlikely that the lawyer will be able to provide adequate
representation to one or more of the affected clients.

(d)  Though otherwise subject to the provisions of this Rule,
a part-time prosecutor who engages in the private practice of law may
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represent a private client adverse to the state or other political
subdivision that the lawyer represents as a part-time prosecutor,
except with regard to matters for which the part-time prosecutor had
or has prosecutorial authority or responsibility.

The maximum penalty for a violation of this Rule is disbarment.
Comment
Loyalty to a Client

[1] Loyalty and independent judgment are essential elements in the lawyer’s
relationship to a client. If an impermissible conflict of interest exists before
representation is undertaken the representation should be declined. The
lawyer should adopt reasonable procedures, appropriate for the size and
type of firm and practice, to determine in both litigation and non-litigation
matters the parties and issues involved and to determine whether there are
actual or potential conflicts of interest.

[2] Loyalty to a client is impaired when a lawyer cannot consider,
recommend or carry out an appropriate course of action for the client
because of the lawyer’s other competing responsibilities or interests. The
conflict in effect forecloses alternatives that would otherwise be available to
the client. Paragraph (a) addresses such situations. A possible conflict does
not itself preclude the representation. The critical questions are the
likelihood that a conflict will eventuate and, if it does, whether it will
materially interfere with the lawyer’s independent professional judgment in
considering alternatives or foreclose courses of action that reasonably
should be pursued on behalf of the client. Consideration should be given to
whether the client wishes to accommodate the other interest involved.

[3] If an impermissible conflict arises after representation has been
undertaken, the lawyer should withdraw from the representation. See Rule
1.16. Where more than one client is involved and the lawyer withdraws
because a conflict arises after representation, whether the lawyer may
continue to represent any of the clients is determined by Rule 1.9. As to
whether a client-lawyer relationship exists or, having once been established,
Is continuing, see Comment 4 to Rule 1.3 and Scope.
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[4] As a general proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client without that client's informed
consent. Thus, a lawyer ordinarily may not act as advocate against a person
the lawyer represents in some other matter, even if it is wholly unrelated.
Paragraph (d) states an exception to that general rule. A part-time
prosecutor does not automatically have a conflict of interest in representing
a private client who is adverse to the state or other political subdivision
(such as a city or county) that the lawyer represents as a part-time
prosecutor, although it is possible that in a particular case, the part-time
prosecutor could have a conflict of interest under paragraph (a).

Simultaneous representation in unrelated matters of clients whose interests
are only generally adverse, such as competing economic enterprises, does
not require informed consent of the respective clients.

Consultation and Informed Consent

[5] A client may give informed consent to representation notwithstanding a
conflict. However when a disinterested lawyer would conclude that the
client should not agree to the representation under the circumstances, the
lawyer involved cannot properly ask for such agreement or provide
representation on the basis of the client’s informed consent. When more
than one client is involved, the question of conflict must be resolved as to
each client. Moreover, there may be circumstances where it is impossible to
make the disclosure necessary to obtain informed consent. For example,
when the lawyer represents different clients in related matters and one of the
clients refuses to give informed consent to the disclosure necessary to
permit the other client to make an informed decision, the lawyer cannot
properly ask the latter to give informed consent. If informed consent is
withdrawn, the lawyer should consult Rule 1.9 and Rule 1.16.

[5A] Paragraph (b) requires the lawyer to obtain the informed consent of
the client, confirmed in writing. Such a writing may consist of a document
executed by the client or one that the lawyer promptly records and
transmits to the client following an oral consent. See Rule 1.0(b). See also
Rule 1.0(s) (writing includes electronic transmission). If it is not feasible
to obtain or transmit the writing at the time the client gives informed
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consent, then the lawyer must obtain or transmit it within a reasonable
time thereafter. See Rule 1.0(b). The requirement of a writing does not
supplant the need in most cases for the lawyer to talk with the client, to
explain the risks and advantages, if any, of representation burdened with a
conflict of interest, as well as reasonably available alternatives, and to
afford the client a reasonable opportunity to consider the risks and
alternatives and to raise questions and concerns. Rather, the writing is
required in order to impress upon clients the seriousness of the decision
the client is being asked to make and to avoid disputes or ambiguities that
might later occur in the absence of a writing.

Lawyer’s Interests

[6] The lawyer’s personal or economic interests should not be permitted to
have an adverse effect on representation of a client. See Rules 1.1 and 1.5. If
the propriety of a lawyer’s own conduct in a transaction is in serious
question, it may be difficult or impossible for the lawyer to give a client
objective advice. A lawyer may not allow related business interests to affect
representation, for example, by referring clients to an enterprise in which
the lawyer has an undisclosed interest.

Conflicts in Litigation

[7] Paragraph (c)(2) prohibits representation of opposing parties in the same
or a similar proceeding including simultaneous representation of parties
whose interests may conflict, such as co-plaintiffs or co-defendants. An
impermissible conflict may exist by reason of substantial discrepancy in the
parties’ testimony, incompatibility in positions in relation to an opposing
party or the fact that there are substantially different possibilities of settlement
of the claims or liabilities in question. Such conflicts can arise in criminal
cases as well as civil. The potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that ordinarily a lawyer
should decline to represent more than one co-defendant. On the other hand,
common representation of persons having similar interests is proper if the risk
of adverse effect is minimal, the requirements of paragraph (b) are met, and
consent is not prohibited by paragraph (c).



[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer
represents in some other matter, even if the other matter is wholly unrelated.
However, there are circumstances in which a lawyer may act as advocate
against a client. For example, a lawyer representing an enterprise with
diverse operations may accept employment as an advocate against the
enterprise in an unrelated matter if doing so will not adversely affect the
lawyer’s relationship with the enterprise or conduct of the suit and if both
clients give informed consent as required by paragraph (b). By the same
token, government lawyers in some circumstances may represent
government employees in proceedings in which a government entity is the
opposing party. The propriety of concurrent representation can depend on
the nature of the litigation. For example, a suit charging fraud entails
conflict to a degree not involved in a suit for a declaratory judgment
concerning statutory interpretation.

[9] A lawyer may represent parties having antagonistic positions on a legal
question that has arisen in different cases, unless representation of either
client would be adversely affected. Thus, it is ordinarily not improper to
assert such positions in cases while they are pending in different trial courts,
but it may be improper to do so should one or more of the cases reach the
appellate court.

Interest of Person Paying for a Lawyer’s Service

[10] A lawyer may be paid from a source other than the client, if the client is
informed of that fact and gives informed consent and the arrangement does
not compromise the lawyer’s duty of loyalty to the client. See Rule 1.8(f).
For example, when an insurer and its insured have conflicting interests in a
matter arising from a liability insurance agreement, and the insurer is
required to provide special counsel for the insured, the arrangement should
assure the special counsel’s professional independence. So also, when a
corporation and its directors or employees are involved in a controversy in
which they have conflicting interests, the corporation may provide funds for
separate legal representation of the directors or employees, if the clients
give informed consent and the arrangement ensures the lawyer’s
professional independence.



Non-litigation Conflicts

[11] Conflicts of interest in contexts other than litigation sometimes may be
difficult to assess. Relevant factors in determining whether there is potential
for material and adverse effect include the duration and extent of the
lawyer’s relationship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that actual conflict will arise and
the likely prejudice to the client from the conflict if it does arise.

[12] In a negotiation common representation is permissible where the clients
are generally aligned in interest even though there is some difference of
interest among them.

[13] Conflict questions may also arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for several
family members, such as husband and wife, and, depending upon the
circumstances, a conflict of interest may arise. In estate administration the
identity of the client may be unclear under the law of a particular
jurisdiction. Under one view, the client is the fiduciary; under another view
the client is the estate or trust, including its beneficiaries. The lawyer should
make clear the relationship to the parties involved.

[14] A lawyer for a corporation or other organization who is also a
member of its board of directors should determine whether the
responsibilities of the two roles may conflict. The lawyer may be called on
to advise the corporation in matters involving actions of the directors.
Consideration should be given to the frequency with which such situations
may arise, the potential intensity of the conflict, the effect of the lawyer’s
resignation from the board and the possibility of the corporation’s
obtaining legal advice from another lawyer in such situations. If there is
material risk that the dual role will compromise the lawyer’s independence
of professional judgment, the lawyer should not serve as a director.

Conflict Charged by an Opposing Party

[15] Resolving questions of conflict of interest is primarily the
responsibility of the lawyer undertaking the representation. In litigation, a
court may raise the question when there is reason to infer that the lawyer has
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neglected the responsibility. In a criminal case, inquiry by the court is
generally required when a lawyer represents multiple defendants. Where the
conflict is such as clearly to call into question the fair or efficient
administration of justice, opposing counsel may properly raise the question.
Such an objection should be viewed with caution, however, for it can be
misused as a technique of harassment. See Scope.

[16] For the purposes of 1.7 (d), part-time prosecutors include but are not
limited to part-time solicitors-general, part-time assistant solicitors-general,
part-time probate court prosecutors, part-time magistrate court prosecutors,
part-time municipal court prosecutors, special assistant attorneys general,
part-time juvenile court prosecutors and prosecutors pro tem.

[17] Pragmatic considerations require that the rules treat a lawyer serving as
a part-time prosecutor differently. See Thompson v. State, 254 Ga. 393, 396-
397 (1985).

Special Considerations in Common Representation

[18] As to the duty of confidentiality, continued common representation will
almost certainly be inadequate if one client asks the lawyer not to disclose
to the other client information relevant to the common representation. This
Is so because the lawyer has an equal duty of loyalty to each client, and each
client has the right to be informed of anything bearing on the representation
that might affect that client's interests and the right to expect that the lawyer
will use that information to that client's benefit. See Rule 1.4. The lawyer
should, at the outset of the common representation and as part of the process
of obtaining each client's informed consent, advise each client that
information will be shared and that the lawyer will have to withdraw if one
client decides that some matter material to the representation should be kept
from the other. In limited circumstances, it may be appropriate for the
lawyer to proceed with the representation when the clients have agreed,
after being properly informed, that the lawyer will keep certain information
confidential. For example, the lawyer may reasonably conclude that failure
to disclose one client's trade secrets to another client will not adversely
affect representation involving a joint venture between the clients and agree
to keep that information confidential with the informed consent of both
clients.
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Rule 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS

(@ Inrepresenting a client, a lawyer shall not use means that
have no substantial purpose other than to embarrass, delay, or burden
a third person, or use methods of obtaining evidence that violate the
legal rights of such a person.

(b) A lawyer who receives a document or electronically
stored information relating to the representation of the lawyer’s client
and knows or reasonably should know that the document or
electronically stored information was inadvertently sent shall
promptly notify the sender.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests of
others to those of the client, but that responsibility does not imply that a
lawyer may disregard the rights of third persons. It is impractical to
catalogue all such rights, but they include legal restrictions on methods of
obtaining evidence from third persons and unwarranted intrusions into
privileged relationships.

[2] Paragraph (b) recognizes that lawyers sometimes receive a document or
electronically stored information that was mistakenly sent or produced by
opposing parties or their lawyers. A document or electronically stored
information is inadvertently sent when it is accidentally transmitted, such as
when an e-mail or letter is misaddressed or a document or electronically
stored information is accidentally included with information that was
intentionally transmitted. If a lawyer knows or reasonably should know that
such a document or electronically stored information was sent inadvertently,
then this Rule requires the lawyer to promptly notify the sender in order to
permit that person to take protective measures. Whether the lawyer is
required to take additional steps, such as returning the document or
electronically stored information, is a matter of law beyond the scope of
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these Rules, as is the question of whether the privileged status of a
document or electronically stored information has been waived. Similarly,
this Rule does not address the legal duties of a lawyer who receives a
document or electronically stored information that the lawyer knows or
reasonably should know may have been inappropriately obtained by the
sending person. For purposes of this Rule, ‘““‘document or electronically
stored information’’ includes, in addition to paper documents, e-mail and
other forms of electronically stored information, including embedded data
(commonly referred to as “metadata”), that is subject to being read or put
into readable form. Metadata in electronic documents creates an obligation
under this Rule only if the receiving lawyer knows or reasonably should
know that the metadata was inadvertently sent to the receiving lawyer.

Rule 5.3 RESPONSIBILITIES REGARDING NONLAYWER
ASSISTANTS

With respect to a nonlawyer employed or retained by or associated
with a lawyer:

(@ a partner, and a lawyer who individually or together
with other lawyers possesses managerial authority in a law firm,
shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that the person’s conduct is
compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the
nonlawyer shall make reasonable efforts to ensure that the person’s
conduct is compatible with the professional obligations of the

lawyer;

(c) a lawyer shall be responsible for conduct of such a
person that would be a violation of the Georgia Rules of
Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the
specific conduct, ratifies the conduct involved; or

(2) the lawyer is a partner in the law firm in which
12



the person is employed, or has direct supervisory authority
over the person, and knows of the conduct at a time when its
consequences can be avoided or mitigated but fails to take
reasonable remedial action; and

(d) a lawyer shall not allow any person who has been
suspended or disbarred and who maintains a presence in an office
where the practice of law is conducted by the lawyer to:

(1) represent himself or herself as a lawyer or person
with similar status; or

(2) provide any legal advice to the clients of the
lawyer either in person, by telephone or in writing.

The maximum penalty for a violation of this Rule is disbarment.
Comment

[1] Lawyers generally employ assistants in their practice, including
secretaries, investigators, law student interns, and paraprofessionals. Such
assistants, whether employees or independent contractors, act for the
lawyer in rendition of the lawyer's professional services. A lawyer should
give such assistants appropriate instruction and supervision concerning the
ethical aspects of their employment, particularly regarding the obligation
not to disclose information relating to representation of the client, and
should be responsible for their work product. The measures employed in
supervising nonlawyers should take account of the fact that they do not
have legal training and are not subject to professional discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law
firm to make reasonable efforts to establish internal policies and
procedures designed to provide reasonable assurance that nonlawyers in
the firm will act in a way compatible with the Georgia Rules of
Professional Conduct. See Comment [1] to Rule 5.1. Paragraph (b) applies
to lawyers who have supervisory authority over the work of a nonlawyer.
Paragraph (c) specifies the circumstances in which a lawyer is responsible
for conduct of a nonlawyer that would be a violation of the Georgia Rules
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of Professional Conduct if engaged in by a lawyer.

[3] The prohibitions of paragraph (d) are designed to prevent the
unauthorized practice of law in a law office by a person who has been
suspended or disbarred. A lawyer who allows a suspended or disbarred
lawyer to work in a law office must exercise special care to ensure that the
former lawyer complies with these Rules, and that clients of the firm
understand the former lawyer’s role.

SUPREME COURT OF THE STATE OF GEORGIA
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